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OBLIGATION 


The  opinion  of  the  Court  in  the  'case  'of  Bhrmers  Cooperative  Cogroany 
V.  Birnin^an  . 8b  Supp.  201,  covers  nearly"  35  pages.  It  contains 
a great  deal  of  valuable  information. on  the 'status  of  exempt -and  non- 
exenpt  agricultural  cooperative  assoc ia^t ions.  It  refers  to  many  rul- 
ings of  the  Bureau  of  Internal  Beveme  and  the  Treasury  Department 
with  respect  to  exeiipt  and.  nonexenpt  cooperative  associations. 


The  farmers  Cooperative  Cbnpany  is’ a honexemrpf  agTicultural  cooperative 
association.  It  paid  income,  excess  profits,  and  declared  value  excess 
profits  taxes,  and  then  filed  a suit  against  the  Collector  of  Internal 
Revenue  for  the  district  in  which  the  association  is  located  for  the 
recovery  of  the  taxes  which  it  had  paid.  The  question  for  decision  was 
whether  the  association  was  entitled  as  a matter  of  law  to  exclude  patron- 

age refunds  which  it  had  allocated  to  its  members  and  which  were  naid  in 
cash  at  a later  date.  The  total  amount  of  the  patronage  refunds-;  or  divi- 
dends in  question  was  $5t9l3*l^v  ^be  cooperative  company  was  originally 
incorporated  under  .the  General  Corporation  Act  of  Iowa.  It  operated  dur- 
ing the  tax  year  in  question  under  the  General  Corporation  Act  from 
November  1,  1943^  to  february  8,  1.944,  on  which  date  the  corporation  v;as 
reorganized  as  a nonstock  cooperative  association. 


The  Court  held  that  the  cooperative  was  entitled  to  exclude  the  savings 
which  it  had  effected  in  the  conduct  of  its  business  from  and  after 
February  8,  1944,  but  held  that  the . amount  of  the  earnings  which  were 
made  by  the  corporation  prior  to  its  reorganization  under  the  Cooperative 
Act  of  Iowa  as  a cooperative  association  could  not  be  excluded.  In  brief, 
the  Court  held  that  $1,450.40,.  the.  amount  of  the  ascertained  earnings  on 
the  busihe^^s  of  members  prior  to  the  reorganization  of  the  corporation  as 
a cooperative  could  not  be  excluded,  but,  that  $4,462,7^.  the  amount  of  the 
savings  effected  by  the  cooperative  from  and  after  Februrary  8,  19^^, 
were  excludable.  The  Court  held  that  there  was  no  obligation  existing 
on  the  part  of  the  corporation  to'make  any  refunds  during  the  peiiod  that 
it  was  f\anctioning  under  the  General  Corpora,tion  Laws  of  lOwa,  .but  on  the 
other  hand'i  the  Court  held  that  the  Coopera,tive  Act  of  Iowa,  under  which 
the  corporation  wa^s  reorganized  on.  February  8; -1944,  constituted  an  oblig- 
'ation  to  pay  patronage,  dividends  or  refunds,  and  hence  that  -such  dividends 
or  refunds,  representing  savings  effected  on' the  business  of  members  a,fter 
that  date  were  excludable.  ■ 


Although  the  cooperative,  did  business  with  nonmembers , no  patronage  divi- 
dends or  refunds  were  paid  to  nonmembers,  and  the  cooperative  did  not 
include,  the  profits  made  on  npnmomber  business  in  the  refunds  that  it 
made  to  its  members.  ’ 


It  is  inpossible  in  a brief  summary  of  the  opinion  in  this  case  to  pres- 
ent all  the  points  and  propositions  which  arc  discussed.  The  follovdng 
quotations  from  the  .opinion  should  prove  of  interest: 

’^Section  101(12)  of  the  present  Internal  Revenue  Code,  53  Stat.  4, 
33»  26U.S.C.A.  § 101(12),  establishes  the  requirements  for  tax  exemption 


of  cooper?itives  for  federal  income  ta^:  purposes  as  follows: 

”1.  They  must  he  organized  hy  farmers  on  a cooperative  basis. 

”2.  They  must  operate  as  a marketing  or  purchasing  agency  on  a 
cost  basis,  ultimately  turning  back  all  net  proceeds  to  member 
and  non-member  patrons. 

Substantially  all  stock  except  nonvoting,  nonprofit- 
shearing  preferred  stock  must  be  owned  by  producers  or  purchaser 
member  patrons., 

’’4.  Dividends  may  not  exceed  8 percent  or  the  legal  rate  in  the 
state  of  incorporation,  whichever  is  greater. 

’’5*  Only  reserves  required  by  State  law,  or  reasonable  reserves 
for  a necessary  purpose  may  be  accumulated. 

"6,  Neither/ the  cooperative  nor  its  member  patrons  may  gain  a 
discriminatory  advantage  on  non-member  business. 

, Non-member  business  must  not  exceed  member  business  and 
purchasing  cooperatives  are  limited  in  their  purchases  for  non- 
member  [non-producer]  patrons  to  15  percent  of  their  total  busi- 
ness,’’ 


i|t  ite  « 4!  Ik  « 

’’The  exclusion  of  patronage  dividends  for  federal  income  tax 
pTirposes  is  sometimes  referred  to  as  being  a matter  of  ’adminis- 
trative grace’  or  ’administrative  liberality.'  It  is  believed 
that  the  use  of  such  terminology  makes  for  confus ion,  f o^  it  is 
obvious  that  no  official  of  the  Government  is  vested  with  the 
* grace  [ or  'liberality ' to  exclude  from  a ta::g)ayer ' s .incqme_that 
which  i 8 legally  taxable  to  him  under  the  federal  income  tax  stat- 
utes. It  woiild  seem  that  the  crucial  question  involved  in  deter- 
mining the  taxability  of  patronage  dividends  is  whether  they  con- 
stitute income  to  the  cooperative,  or  to  the  patrons,  or  to  both, 
similar  to  the  amounts  distributed  as  dividends  by  ordinary  corpora- 
tions. One  writer  contends  that  it  is  the  income  of  neither.  See 
O'Meara,  The  Tederal  Income  Tax  in  Relation  to  Consumer  Cooperatives, 
3o  Illinois  Law  Review  60  (l94l).  The  Commissioner  of  Internal 
Revenue  and  the  officials  of  the  Treasury  Department  in  a Liultitude 
of  situations  must  determine  whether  particular  amounts  constitute 
income  and  to  whom  such  income  is  taxable  for  federal  income  tax 
purposes;  and  that  is  what  they  have  to  determine  in  the  case  of 
patronage  dividends.  In  New  Colonial  Ice  Comnany  v.  Helvering, 

1934,  292  U.S.  435,  440  54  S Ct.  788.  790.  78  L.2d.  1348 . 135^2* the 
United  States  Supreme  Court  stated,  « ♦ * * a taxpayer  seeking  a 
deduction  must  be  able  to  point  to  an  applicable  statute  and  show 
that  he  comes  within  its  terms.'  See  also,  White  v.  United  States, 


1938.  305  U.S.  281,  59  Ct.  179,  83  I*.  Ed.  172.  As  noted,  there 
are  no  applicable  statutes  providing'  for  the  exclusion  of  patronage 
dividends  for  income  tax  purposes.”  (Underscoring  added,) 

4r  4 ^ 

”If  an  organization  at  the  time  the  income  was  received  by  it  vas 

under  no  obligation  to  allocate  or  distrbute  it  as  a patronage 

dividend  but. later  did  so,  it  could  be  claimed  that  in  so  doing  it 
was  distributing  the  income  by  virtne  of  its  command  over  such 
Income  and  vas  in  effect  the  donor  of  the  inco me . ” ~(Unde r s cor ing 
added.) 

« « « 41  4i  « 

”The  mere  creation  of  an  obligation  to  distribute  one’s  income 
to  another  does  not  usually  relieve  the  obligor  of  tax  liability. 

See  Lucas  v.  Earl,  I93O,  281  U.S.  Ill,  50  S.  Ot.  24l,  74  L.  Ed. 

73I;  Shelley  et  al.  v.  Commissioner,  19^3.  2 T.O.  62,  and  other 
cases  having  to  do  v/ith  anticipatory  assignments  of  income  and 
trust  agreements  covering  income  to  be  earned  in  the  future,  cited 
supra.  If  the  self-imposed  obligation  of  a cooperative  to  dis- 
tribute its  earnings _as _a  patronage  dividend , i s reg^ded  as  being 
a valid  one  and  as  not  falling  within  the  scope  of  those  deci sions 
negativing  the  efficacy  for  federal  income  tax  purposes  of  anticipa- 
tory assignments  of  income,  then  by  virtue  of  such  obligation  the 
coonerativG  no  longer  commands  the  income  _so_ obligated.  However, 
if  a cooperative  distributes  its  earnings  as  a patronage  dividend 
without  any  previous  obligation  to  do  so,  it  could  be  claimed  that 
in  making  such  distribution  the  tajq^ayer  was  exercising  its  own 
command  over  the  income  and  was  in  effect  acting  as  donor  of  the 
same.”  (Underscoring  added.) 

4i4(4i4t4ai(c4c 

•♦In  connection  with  the  ma.tter  of  the  obligation  of  the  taxpayer 
in  the  present  case  to  allocate  a portion  of  its  earnings  as  a 
patronage  dividend,  it  was  stipulated  that  the  patronage  dividend 
included  the  sum  of  $l450.40  which  represented  profits  derived 
from  transactions  with  those  present  members  of  the  taxpayer  who 
transacted  business  with-  the  taxpayer  for  the  period  from 
ITovember  1st,  19^3.  February  8th,  1944,  during  which  time  it 
functioned  as  an  ordinary  stock  corporation.  Luring  that  period 
the  obligation  of  the  taxpayer  was  to  pay  i ts  stockholders  divi- 
dends on  the  basis  of  their  stockholdings  rather  than  to  pay 
members  dividends  on.  the  basis  of  their  patronage. ” (Underscoring 
added. ) 

]|c  4.  4t  * 4>  >)•  4* 

’’Since  dividends  of  ordinary  business  corporations  based  upon 
stock  ownership  are  not  excludable  from  the  gross  income  of  such 
corporations  for  federal  income  tax  purposes,  it  would  seem  that 
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the  ta^^ef"  in' the  present' feabe  i&nhot  e'ioiude., the  sUBi'of  $l450.4o 
f r om '"i t s ’"gross  income  federal' - Mcbme  ta4';;^'4t;po®®S»’  ':It  wbiold 
seem  that  patron  mem’ber’bhip-ih  the ^^'taijriyer'^-? after'  itehni^Lry-Sth, 
1944,  would  not  he  retroactive  to  the  period  between  Kovemher  1st, 
1943,  and  Eehruary  2th,  1944,  ani. 'that t^e 'profits  received  hy 
the  taxpayer  during  that  period  of  time  in  leg^  effect  represent 
■profits  from  transadtidjis  wlth'-iiGnmenjfbbrs,'  Which -uhder  the 
applicable  Iowa  law  are -hot  ■btL'bject  to  allbCatibh' as , a patronage 
dividend.  Deducting  thb-said  bufii  of  $1450, 4o-' from  the  $59i3»l5' 
alloca'ted  by  taxpayer' as*‘a  patronage  divideftd»  leaves  in  question 
the  status  of  the  ■Balahoe  of^thfe  amount-^lb'cated  As  a'patronage 
dividend  in  the  sum  of  $4462.74,  which  was  derived  from  profits 
of  the  taxpayer  on  business  transacted  with  it.  by  member  patrons 
between  February  8th,  1944,  and  October  3lst’j  1944.  It  is  the 
view  of  the  Court  that  the  said  sum  of  $4462.74  meets  the  con- 
ditions for  exclusion  contained  in  the  Treasury  Department  rulings 
cited  supra.” 


”A  closely  related  problem  to  the  taxation  of  patronage  dividends 
actually  distributed,  and  a problem  of  particular  inportance  in 
Iowa,  is  the  taxability  of  those  amo'unts  which  the  cooperative 
merely  credits  to  a patron's  reserve  account.  Patronage  dividends 
actually  distr ibuted,  whether  in  'the  form  of  cash,  capi t al_ stock, 
Cortificates  of  indebtedness  or  notes,  as  well  as  ^yip'se  .n^, jnergins 
' ' of  the  cooperative  distributed  .to  capital  reserves  ^n^d  merely’- 

credited  or  allocated  to  patrons  under  a pre-existing  obligation 
are  presently  excludable  from  gross  income.”  (Underscoring  added.) 

t ' 

It  sho'uld  not  ’be  assumed  that  all  cooperative  statutes  inpose  a mandatory 
obligation  on  associations  incorporated  -under  them  to  make  patronage 
refunds.  The  safer  course  is  to  have  this  obligation  specifically  imposed 
in  the  bylaws  or  marketing  contract. 

It  has  been  pointed  out  that  where  an  association  is  obligated  to  account 
to  its  numbers  and  patrons  for  all  excess  amounts  remaining  at  the  end 
of  its  fiscal  year,  such  amounts  are  not  technically  patronage^refiuids 
or  di'^idends  at  all;  but  are  sicply  amo'unts  that  the  association  is 
obligated  to  pay  to  its  members  and  patrons.  This  is  particiilarly  obvi- 
ous in  the  ca.se  of  a marketing  cooperative  using  a marketing  contract  which 
requires  'the  association  to  account  to  its  members  for  all  the  proceeds 
derived  from  the  sale  of  their  commodities.  Why^  it  is  asked,  should  the 
last  payment  be  regarded  as- a patronage  refund  or  dividend 'any  more  than 
the  first  advance  or  payment?’ 

MILK  ASSOCIATION  NOT  EXE1€>T  AS  A CIVIC  LEAGUE 

In  Consumer-Farmer  Milk  Cooper  active , Inc.,  v.  Commissioner  of  Internal 
Revenue , I3  T^C.  j..  - / . . t ..Qn. August -2.  1949.i  : the  question 

for  decision  was  "^whether  petitioner  is . exeipt  .from  ta?  as.  a!.pivic  . 


league  or  organization  under  section  101  (8)  of  the  Internal  Revenue 
"Code."’’  Paragraph  (8)  of  section  101  rea.ds  as  follows: 

•’Civic  leagues  or  organizations  not  organized  for  profit'  hut 
operated  exclusively  for  the  promotion  of  social  welfare,  or 
local  associations  of  einployees,  the  menher ship • of  which  is 
limited  to  the  employees  of  a designated  person  or  persons  in  a 
particular  municipality,  and  the  net  earnings  of  which  are 
devoted  exclusively  to  charitable,  educational,  or  recreational 
purposes}” 

The  taxability  of  the  cooperative  was  in  question  for  the  taxable  year 
ended  September  3^,  19^3*  It  paid  income  taxes  for  that  year  in  the 
amount  of  $1,997»3^»  a^id  an  excess  profits  tax  for.  the  same  year  of 
$6,373»0^-  The  Commissioner  of  Internal  Revenue  determined  deficiencies 
in  the  declared  value  excess  profits  tax  in  the  amount  of  $439 aiid  in 
the  excess  profits  tax  in  the  amotmt  of  $23,821.32.  The  cooperative 
brought  a suit  for  the  purpose  of  recovering  the  income  and  excess 
profits  taxes  which  it  had  paid  on  the  ground  that  the  cooperative  was 
exempt  as  a social  welfare  organization  under  paragraph  (8),  of  section  “ 
101  of  the  Internal  Revenue  Code. 

It  appears  that  the  cooperative  was  organized  in  193^  primarily  by 
a group  of  welfare  organizations  and  welfare  workers  to  protect  the 
public  interest  in  milk  distribution  and  milk  regulation,  ”Any  con- 
sumer is-  eligible  to  become  a member  of  petitioner  upon  the  payment 
of  a 25-cent  membership  fee.  Associations  of  farmers  with  whom  peti- 
tioner has  contracted  for  the  supply  of  any  part  of  the  commodities 
which  it  distributes  are  also  eligible  for  membership.  The  membership 
fee  for  such  association  is  25  cents  for  each  of  its  farmer  members. 

The  membership  fee  of  both  consumers  and  farmers  was  collectible  out  of 
patronage  dividends,  at  the  discretion  of  the  board  of  directors.” 

”Consumers  must  turn  in  dividend  vouchers  showing  purchases  amounting 
at  least  to  $5  in  the  dividend  year  before  being  entitled  to  claim  and 
receive  dividends.  Unclaimed  declared  consumer  dividends  are  canceled 
and  trasnferred  to  the  general  reserve  fund  one  year  after  declaration. 
Petitioner’s  consumer  dividend  vouchers  are  approximately  the  size  of 
the  top  of  a bottle  of  milk  and  are  a part  of,  and  are  separable  from, 
the  Cardboard  container  of  the  milk.  Parmer  members,  however;  receive 
their  dividends  promptly  without  restrictions.  After  its  first  full 
year  of  operation  the  directors  of  petitioner  decided  to  pay  a refund  • 
or  patronage  dividend  of  15  cents  per  100  quarts  of  milk  purchased  from 
petitioner  and  Js  cents  per  100  quarts  of  milk  f\imished.by  the  farmers 
to  petitioner.  Patronage  dividends  for  its  fiscal  year  1943  were 
declared  by  petitioner  at  the  rates  above  stated.” 

The  association  engaged  in  a number  of  activities  which  it  regarded  as 
helpful  to  the  milk  industry  both  from  the  standpoint  of  farmers  and 
consiimers.  Among  other  things  it  opposed  retail  price  fixing  on  the 
ground  that  it  destroyed  conpetitive  conditions.  It  advocated  the 
elimination  of  grading  milk  sold  in  Hew  York  City  into  Grades  A and  B, 


and  argued  that  there  was  no  valid  reason -for  the  existence  of  a price 
differential  "between  these  grades.  In  19,40,  the  Board  of  Health  of  New 
York  City  issued  a regulation  establishing  a single  grade  of  lailk  known 
as  ^Approved  Milk.” 

The  cooperative  engaged  in  a number  of  other  activities  which  it  regarded 
as  beneficial  from  the  standpoij^it  of  producers  and  consumers. 

^Jor  the  taxable  year  ended  September  JO,  1943,  petitioner  deducted  from 
its  gross  income  the  sum  of  $25,920.88  for  declared  rebates  or  patronage 
dividends  to  consumer  patrons.  Only  $871.05  of  the  total  amount  so 
declared  was  paid.  The  remainder  lapsed  as  dividends  and  was  converted 
into  petitioner’s  general  reserve  fund.  Respondent  determined  that  the 
amoTiht  of  $25,049.83  of  such  declared  dividends  was  not  deductible  for 
tax  our-ooses.  Petitioner  waived  its  assigiment  of  error  as  to  that 
determination. (Underscoring  added.) 

The  opinion  of  the  Court  holding  that  the  cooperative  is  not  eligible 
for  exeii5)tion  under  paragraph  (8)  of  section  101  of  the  Internal  Revenue 
Code  and  upholding  the  action  of  the  Commissioner  of  Internal  Revenue 
follows: 

”Kill,  Judge : Petitioner  claims  exen^jtion  under  section  101  (8) 
as  a civic  league  ’not  organized  for  profit  but  operated  exclusively 
for  the  promotion  of  social  welfare,’  The  respondent  contends  that 
petitioner  fails  to  meet  the  requirements  of  the  statute. 

"The  fact  that  petitioner  was  in  a business  which  is  ordinarily  car- 
ried on  for  profit  or  that  it  was  formed  to  make  nrofi't  is  not  necessarily 
fatal  to  its  claim,  Debs  Memorial  Radio  Jund,  Inc,  v.  Commissioner, 
148  Fed.  (2d)  948,  unless  the  facts  disclose  that  a substantial 
portion  of  its  net  earnings  was  distributed  or  distributable  to  its 
members  during  the  taxable  year  involved.  In  that  event  it  could 
not  be  said  that  petitioner  operated  exclusively  for  .the  promotion 
of  social  welfare  or  for  ’charitable,  educational,  or  recreational 
purposes.’  Sec.  101  (8),  Internal  Revenue  Code. 

^We  have  found  as  a fact  that  petitioner  was  organized  for  a profit- 
making purpose  , despite  the  statement  in  the  certificale  of  incorpo- 
ration that  it  was  formed  ’for  mutual  help,  not  conducted  for  profit. 
Helen  Hall,  one  of  its  founders  and  directors,  testified  as  follows 
at  the  trial; 

”0,.  It  was  not  your  idea,  that  milk  should  be  sold  to  the 
public  without  a profit  being  made? 

”A.  No. 

”0,.  It  wa.s  only  to  have  a reasonable  profit? 

’’A.  That  is  right. 
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’’On  "brief  petitioner  reqtiested  the  following  finding  of  fact; 

* * All  of  the  petitioner 'b  operations  ^e  intended  to  return  a 
fair  profit,  without  any  price-cutting  "below  cost.  * * *’ 

’’The  facts  also  show  that  a . substantial  portion  of  petitioner’s 
net  earnings  was  distributed  or  distributable  for  purposes  other 
than  social  welfare.  Petitioner's  bylaws  provide  for  the  distribu- 
tion of  'net  earnings  from  the  operation  of  the  business’  in  the 
form  of  patronage  dividends  'to  consumer  members  and  to  producer 
members.'  Meyer  Parodneck,  petitioner's  president  and  another  of 
its  directors,  stated  that  petitioner  was  not  formed  to  operate 
on  a price-cutting  basis,  but  followed  a cooperative  principle  of 
selling  at  the  lowest  possible  retail  rates  and  dividing  the  profits 
among  the  members  in  proportion  to  the  amount  of  milk  that  had  been 
sold  to  or.  purchased  from  petitioner. . The  foregoing  statement 
might  indicate  a contention  on.thepart  of  petitioner  that  it  was 
exempt  from  tax  as  a cooperative  under  section  101  :(12)  , notwith- 
standing its  disavowal  of  such  claim.  If  petitioner  is  advancing 
such  contention,  we  direct  attention  to  the  fact  that  neither- 
section,  101 , (12)  nor  any  other  provision  of  the  revenue  lav/  exempts 
from  tax  a consumer’s  cooperative.  However , assuming  arguendo , that 
petitioner  may  properly  contend  that  it  is  exempt, from  tax  as  a 
consumers ' cooperative , it  has  not  brought  itself  within  the  require- 
ments of  law  providing  for  tax  exemption  as  a cooperative.  . 

"It  appears  that  all  of  the  patronage  dividends  declared  payable  to 
the  producer  (or  farmer)  members  from  19^3  e.arnings  were  paid.  It 
also  appears  that  less  than  3 P®r  cent  of  the  dividends  declared 
payable  to  consumer  members  out  of  earnings  for  such  year  was  paid. 
Regarding  dividends  declared  payable  to  consumer  patrons,  the  facts 
show  (1)  that  such  declared  dividend, was  I5  cents  per  hundred  quarts 
of  milk  purchased  during  the  dividend  year,  (2)^  that  to  entitle  a 
consumer  patron  to  claim  and  receive  a dividend  he  must  separate 
from  the  cardboard  milk  container  a voucher  for  each  quart  of  milk 
purchased  and  present  it  as  proof  of  his  purchase,  (3)  for  each  100 
vouchers  so  presented  the  patron  would  be  entitled  to  a 15-cent 
dividend,  less  a 25-cent  membership  fee,  and  (4)  petitioner  canceled 
all  such  unclaimed  dividends  after  the  lapse  of  one  year.  In  view 
of  the  restrictions  as  to  payment  of  dividends  to  consumer  patrons, 
it  is  small  wonder  that,  of  the  $25 >920.88  of  dividends  declared 
payable  to  them  from  1943  earnings,  only  $871.05  was  claimed  and 
paid.  The  record  shows  that  the  total  amount  of  dividends  declared 
payable  to  consumers  for  the  fiscal  years  1339  to  1943,  inclusive, 
amounted  to  $39»922.53  and  of  this  amount  only  $3>050.25  v;as  paid. 

The  result  is  that  at  the  end  of  the  fiscal  year  1943  petitioner  had 
a net  worth  of  $15>211.18.  This  net  worth  represents  a surplus  from 
earnings.  The  record  does  not  disclose  the  amount  of  net  earnings  for 
the  fiscal  year  1943*  It  does  not  disclose  the  amount  of  such  earn- 
ings placed  in  the  general  reserve.  It  does  appear  that  no  part  of 
such  earnings  was  put  into  the  fund  for  cooperative  education  in  the 
fiscal  year  1943.  The  record  does  not  disclose  the  proportion  of 
the  net  earnings  in  1943  which  was  declared  payable  as  dividends  to 
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patrons,  or  what  amovint,  if  any,  of  the  net  earnings  was  not  dis- 
posed of  as  above  indicated. 

^^Ueither  petitioner's  certificate  of  incorporation  nor  its  bylaws 
contains  any  statement  concerning  the  distribution  of  its  siirplus. 

We  believe  the  members  of  petitioner  are,  the  equitable  owners  of  the 

sur~plus,  as  are  the  stockholders  of  an  ordinary  corporation,  pnd 

that  upon  dissolution  any  surplus  would  be  distributable  to  them. 

In  any  event,  since  section  22»  Hew  York*s  Co-Operative  Corporation 
Law  (McKinney^s  Consolidated  Laws  of  Hew  York,  vol.  10  (a))  provides 

that  surplus  shall  be  distributed  in  accordance  with  the  articles 

of  incorporation  or  bylaws,  the  members,  by  amending  the  bylav/s, 

could  provide  for  the  distribution  of  any  surplus  to  themselves. 

”We  believe,  therefore,  that  petitioner  has  not  proved  that  it  was 
not  operated  for  profit,  but  exclusively  for  the  promotion  of  social 
welfare* 

"The  stated  conclusion  is  ftirther  fortified  by  a consideration  of 
the  burden  and  impracticability  of  complying  with  the  conditions 
upon  which  consumer  dividends  are  payable.  It  will  be  observed  that 
only  a comparatively  insignificant  portion  of  the  dividends  declared 
payable  to  consumer  .patrons  was  paid.  We  think  it  inescapa.ble  that 
petitioner  anticipated  that  result,  since  under  the  provision  of  the 
bylaws  respecting  dividends  to  consumer  patrons  no  other  res-ult 
could  reasonably  have  been  intended.  We  think,  therefore,  that  it 
was  not  petitioner's  expectation  or  intention  that  the  main  portion 
of  the  dividends  declared  payable  or  distributable  to  consumer  patrons 
would  be  paid. 

"Petitioner  made  no  door-to-door  deliveries  of  milk  and  apparently 
had  no  arrangement .with  consumers  to  take  a certain  quantity  of 
milk  daily  or  on  any  other  time  basis.  It  had  no  record  showing  who 
were  its  consumers  or  how  much  milk  any  consumer  purchased  during 
the  yean.  The  consumer  v/ent  personally  to  the  retail  milk  sta.tion 
and  purchased  and  paid  for  each  quart  of  milk  when  purchased. 
Obviously,  petitioner  had  no  subscribing  and  contract  constuners.  In 
declaring  dividends  for  consumer  patrons  petitioner  could  only 
declare  a total  amount  determined  by  the  total  quantity  of  milk  sold 
during  the  fiscal  year.  It  did  not  and  could  not  declare  a pa.tron- 
age  dividend  in  a definite  amoimt  to  any  individual  consumer  patron. 

We  think  it  improbable  that  petitioner  expected  or  intended  that  more 

than  a negligible  number  of  its  consumer  patrons  would  tean  ho ard 
during  the  ye-ar,  and  present  purchase  vouchers  for  the  meager  dividend 
of  15  cents  per  Widred  quarts,  less  a Z^-cQrit  membership  foe.  Also, 
we  think  it  in5)robable  that  petitioner . contemplated  or  intended  that 
it  would  be  put  to  the  task  of  counting  fifteen  million  (the  number 
of  quarts  of  milk  sold  in  19^3)  vouchers,  in  individual  consumer  lots 
to  determine  to  whom  and  in  what  amounts  the  declared  dividends  were 
to  be  paid. 
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*^The  obvious  oractical  result  of  the  oTperation  in  respect  to  con- 

• STuner  dividends  w^.s  that  petitioner  Tauilt  up  a suTjst^^ntial  net  sur- 
plus  out  of  its  earnings  which  was  not  dlstrihu table  as  p a,tronage 
dividends,  hut  was,  in  our  opinion,  distrl'buta'ble  in  caso  of  dis- 

solution to  petitioner's  meah^rs  as  equitaole  owners.  ¥e  think, 
however,  that  under  the  facts  here  the  distribution  of  so-called 

patronage  dividends  was  a distribution  of  profits  to  the  mem'oers 

who  received  them.  Industrial  Addition.  Association.  1 T.C.  373; 
affd. , i49  led.  . (2d)  294;  see  also  Automobile  Club  of  St.  Pa'ol, 

12  T.C. (June  23 » 1949)*  . See  Better  Business  Bureau  of 

Washington.  D.  C..  Inc,  v.  United  States.  326  U.S.  279* 

'’Petitioner  maintains,  however,  that  it  was  not  organized  for  profit, 
but  exclusively  for  the  promotion  of  social  welfare  within  the  mean- 
ing of  the  section  involved.  It  states  under  this  argument  that 
’the  major  purpose  of  the  petitioner  [was]  to  increase  the  consump- 
tion of  milk  in  low  income  families  by  passing  on  the  economies  of  a 
special  type  of  distribution.'  It  points  out  the  many  reforms  it 
was  interested  in,  such  as  eliminating  grading  of  milk  in  Hew  York 
City,  and  distributing  milk  in  paper  cartons  at  the  same  price  as 
bottled  milk.  It  carried  on  educational  programs  among  farmers  and 
consumers  alike.  As  shown  in  our  findings,  however,  only  a small 
percentage  of  petitioner's  income  was  set  aside  each  yean  for  educa- 
tional purposes  and  after  1942  no  additional  sums  were  added  to  this 
fund.  And  as  indicated  above,  petitioner  also  operated. for  a return 
of  profit  which  was  or  might  become  distributable  to  its  members 

otherwise  than  as  so-called  patronage  dividends,  and,  therefore,  we 

can  not  agree  with  petitioner  that  it  was  operated  exclusively  for 

social  welfare.  . 

"The  cases  which  petitioner  cites  in  support  of  its  argument  are 
distinguishable. ■ In  Debs  Memorial  Radio  Fund,  Inc,  v.  Commissioner , 
supra . the  profits  of  the  taxrpayer  were  used  for  its  \iltimate  pur- 
pose of  maintaining  a free  public  forum  for  educational,  cultural, 
and  social  services,  'without  financial  gain  to  any  individual.' 

The  taxpayer  was  prohibited  by  its  bylaws  from  using  profits  or  sur- 
plus as  dividends.  In  United  States  v,  Pickwick  Electric  llembership 
Corporation,  I58  Ped.  (2d)  272;  Hanover  Improvement  Society,  Inc. 

V.  Gagne ; 92  Ped.  (2d)  888;  and  Garden  Homes  Co.  v.  Commissioner. 

64  Ped.  (2d)  593,.  the  courts  foimd  as  a fact  that  the  taxpayers  were 
not  organized  for  profit, 

"It  follows  that  respondent  did. not  err  in  his  determination.  Deci- 
sion will  be  entered  under  Rule  50»''  (Underscoring  added.) 

It  should  be  noted  that  the  Court  specifically  pointed  out  that  no  pro- 
vision of  the  Internal  Revenue  Code  provides  for  the  exemption  of  a con- 
sumer cooperative. 

Apparently  one  of  the  reasons  that  moved,  the  Court  to.  hold  tha.t  the  cooper 
ative  did  not  qualify -for  exemption  under  paragraph  -(8)  was  because,  at 
least  in  dissolution,  the  members  or  stockholders  would  be  entitled  to 
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have  the  assets  distrihuted  among  -them  after  the  payment  of  any  debts  or 
obligations.  This  case  directs  attention  to  the  fact  that  the  cooperative 
character  of  a cooperative  may  be  affected  by  the  manner  in  which  its 
assets  may  be  distributed  in  liquidation.  The  Court  was  of  the  opinion 
that  the  organization  was  organized  for  profit  despite  the  statement  in 
its  articles  of  incorporation  to  the  contrary.  Likewise,  the  Court  was 
of  the  opinion  that  the  cooperative  was  not  "operated  exclusively  for  the 
promotion  of . social  welfare."  This  case  shows  that  statements  declaring 
that  an  association  is  operating  on  a nonprofit  basis  are  not  controlling, 
but  that  on  the  contrary,  the  actual  facts  determine. 

Attention  is  also  called  to  the  fact  that  in  confuting  taxes  due  by  this 
cooperative,  the  patronage  reftinds  paid  to  farmers  and  patronage  refunds 
actually  distributed  to  consumer  patrons  were  excluded,  with  the  con- 
currence of  the  Bureau  of  Internal  Revenue.  The  exclusions  were  made, 
although  apparently  there  was  no  firm  obligation  to  pay.  patronage  refunds. 
The  Tax  Court,  however,  said; 

"¥e  think,  however,  that  under  the  facts  here  the  distribution,  of 

so-called  natronage  dividends  was  a distribution  of  profits  to  the 

members  who  received  them.”  (Underscoring  added.) 

The  foregoing  quotation  indicates  that. if  the  Bureau  had  refused  to  per- 
mit the  association  to  exclude  the  patronage  dividends  that  were  actually 
paid  in  cash,  the  Tax  Court  would  have  upheld  the  action  of  the  Bureau. 

..  LIABILITY  BOR  AMUAL  ^iEMBERSHIP  DUES 

In  the  case  of  Constructors*  Association  of  Western  Pennsylvania,  v. 

Barman,  decided  by  the  Superior  Court  of  Pennsylvania,  67  A,  2d  590i 
appeared  that  the  association  brought  suit  against  the  defendant  for 
$1,233»33»  representing  annual  membership  dues  for  19^1  to  19^6.  The 
jury  on  the  trial  of  the  case  found  in  favor  of  the  defendant,  and  the 
association  then  appealed.  It  apparently  was  the  contention  of  the 
defendant  that  he  had  an  oral  understanding  at  the  time  he  signed  the 
application  for  membership  in  the  association  that  he  v/as  not  to  pay  any 
dues.  In  reversing  the  Trial  Court,  the  Superior  Court  said  in  part: 

"Gn  April  I5.,  I935  defendant . signed  -the  following;  >1  hereby  make 
application  for  membership  in  the  Constructors  Association  of 
Western  Pennsylvajiia  and  when  accepted  agree  to  comply  with  the 
Constitution  and  By-Laws  of  the  Association  and  such  rules  and 
regulations  as  may  be  regularly  adopted  for  its  government  and 
operation.*  He  was  accepted  as  a member  by  the  board  of  governors 
on  May  8,  1935-” 

"The  application  was  defendant *s  offer  to  become  a member  of  the 
association  under  l:he  terms  of  i ts  by-laws;  the  accept ance  of  his  off  er 
formed  a contract;  and  the  by-laws  by  reference  be came_  ,t he__ter ms^  o f 
the  contract.  Elliott  v.  Lindquist,  35^  ?a.  .3S5i  52  A.  2d  180, 
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169  A.L.E.  1369.  approving  Constructors  Ass ’n  of  W*  Pa.  v.  Seeds, 
i42  Pa.  Super.  59»  6I,  I5  A.  2d  467;  Cordon  v.  Tomci,  l44  ?n.  Super. 
449.  19  A.  2d  5^2;  Burrill  v.  Dollar  Savings  Bank,  92  Pa.  134,  37  Am. 
Rep.  669;  Susquehanna  Ins.  Co.,  v.  Perrine,  7 Watts  & S.  34S.  Cf. 
Barker  v.  Bryn  Mawr  College,  278  Pa.  121,  122  A.  220;  Bul?k:ov/ski  v. 
Phila.  Saving  Pund  Soc.,  27O  Pa.  53^,  113  A..  553;  Philadelphia  v. 
Jewell,  135  Pa.  329,  I9  A.  947. 

’’The  hy-laws  are  con5)lete  and  entire,  arid  their  terras  in^port  a com- 
plete legal  obligation  in  respect  to  the  payment  of  dues  without  any 
xmcertainty  as  to  the  amount  of  the  dues  or  of  any  other  duty  imposed 
upon  the  memhers..  The  alleged  parol  agreement  related  to  dues  and 
other  pecuniary  obligations  and  that  subject  is  exhaustively  and  com- 
pletely covered  by  the  written  by-laws.,  Praud,  accident  or  mistake 
was  not  alleged.  Accordingly,  under  Gianni  v.  Bussell  & Co.,  Inc., 
281  Pa.  320,  126  A.  791*  testimony  of  ;prior  negotiations  or  of  a 
1 contemporaneous  agreement  was  inadmissible.”  (Underscoring  added.) 

As  shown  in  the  foregoing  quotation,  the  Court  held  that  the  defendant 
had  specifically  contracted  to  be  bound  by  the  bylaws  of  the  association, 
and  that  therefore  his  liability  to  pay  annual  dues  was  squarely  based 
on  a contract  to  do  so.  Of  course,  the  bylaws  of  an  association,  like 
any  other  document,  could  be  made  a part  of  an  application  .for  membership. 

It  should  be  remembered  that  a member  of  an  association  iS' bound  by  all 
valid  bylaws.  In  o.ther  words,  the  effectiveness  of  a valid  bylaw  is  not 
determined  by  the  fact  .that  a member,  has  contracted  to  be  bound  by  the 
bylaws  of  an  association.  One  of  the  distinguishing  characteristics  of 
bylaws  is  that  they  are  binding  on  all  members  of  an  association,  includ- 
ing 'those  who  may  have'  opposed  their  adoption,  [See  Iowa.  State  Se  Savings 
Bank  v.  City  National  Bank,  IO6  Web.  397,  I83  .U.W.  982;  Kelly  v.  Republic 
Building  & Loan  Association  (Tex.  Civ.  App.),  34  S.W.  2d  924.  ] On  the 
other  hand,  there  can  be  no  contract  unless  at  least  two  persons  have 
assented  thereto. 

Uot  all  provisions  that  are  sometimes  included  in.  so-called  bylaws  are  valid 
as  bylaws^  If  aproposition  that  is  covered  in  a so-called  bylaw  may 
not  lav.'fully  be  covered  in  a byla.w,  it  is  not  effective,  at  least  as 
against  those  who  have  not  assented  thereto.  An  invalid  bylaw  as  such 
creates  no  liability,  but  if  not  opposed  to  public  poliav.  it  is  generally 
enforced  as  a contract  between  the  me.ibers  and  between  the  corporation  and  its 
members,  [See  Strong  v.  Minneapolis  Automobile  Trade  Ass’n,  I5I  Minn. 

4ob,  186  U.W,  800;  We w England  Trust  Co.  v Abbott , Exr.,  162  Mass.  l48 , 

38  H.E.  432,  27  L.R.A.  271 ; Searles  v.  ^ar  Harbor  Banking  & Trust  Com- 
pany, 128  Me.  34,  145  A.  391".  65  A.L.R.,  1154.  J 

UHIKCORPORATED  ASSOCIATION  - MEMBERS  LIABLE  POR  DEBTS 

In  the  case  of  Case,  et  al.  v.  Kadota  Pig  Association  of  Producers,  et 
al . , 207  P.  2d  86,  it  appeared  that  this  unincorporated  association  of 
producers  had  filed  a cross  conmlaint  in  a suit  that  had  been  entered 
against  the  association.  It  prevailed  on  its  cross  complaint  and  obtained 
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a judgment  on  which  execution  issued,  and  under  which  property  of  the 
plaintiffs  was  seized.  On  appeal  the  judgment  in  favor  of  the  associa- 
tion on  its  cross  conplaint  was  reversed  "because  a cross  complaint  was 
held  to  have  the  same  status  and  standing  as  an  original  con^ilaint;  and 
on  account  of  this  fact  it  was  held  that  the  association,  xinder  the  law 
of  .California,,  could  not  maintain  an  action  in  its  own  name.  'In  this 
connection,  the  Court  said: 

^It  is  the  rule  in  this  state  that  persons  associated  in  "business 
under  a common  .name  may  "be  sued  "by  such  common  name.  Section  388, 
Code  of  Civil  Procedure;  Jardine  v,  Superior  Court,  213  Cal.  301, 

2 P.  2d  756 , 79  A.L.R,  291,  "but  that  this  relaxation  of  the  common 
law  inile  applies  only  to  associated  defendants , whereas  associated 
pla.intiffs  still  have  to  sue  in  their  individual  names.  Holden 
V.  Mensinger,  I75  Cal.  300,  305>  1^5  95^;  Ginsherg  Tile  Co,  v. 

laraone,  99  Cal.  App.  381,  38^,  278  P.  866;  Agriculttiral  Club  v. 
Eirsch  & Son,  39  Cal.  App.  433.  435.  179  P.  430,  7 O.J.S.,  Associa- 
tions, § 12,  p.  35*”  (Underscoring  added.) 

In  view  of  the  fact  that  the  judgment  in  favor  of  this  unincorporated 
association  was  reversed,  a liability  arose  to  the  plaintiffs  in  the 
original  action  because  of  the  fact  that  their  property  had  been  levied 
upon.  In  this  regard,  the  Court  said; 

”As  a rule  a party  whose  money  has  been  taken  under  a judgment 
which  is  thereafter  reversed  is  entitled  to  restitution  of  the 
amount  taken  with  interest.  Section  957.  Code  Civil  Procedure; 
Restatement  of  Restitution,  sec.  74;  Ward  v.  Sherman,  155  Cal,  287. 
291.  100  P.  864;  Levy  v.  Drew,  4 Cal. 2d  456,  459,  50  P.2d  435,  101 
A.L.R.  Il44.  However,  as  no  final  decision  on  the  merits  is  given 
and  it  is  conceded  that  at  any  rate  certain  amounts  are  due  plain-, 
tiffs  in  the  cross-actious  we  think  it  -oreferable,  rules  of  equity 
being  applicable,  that  the  amounts  be  paid  into  court  to  abide 
final  disposition  and  it  will  be  so  ordered.  It  is  true  that 
individual  members  of  an  unincorporated  association  organized  for 
R?! ofit  are  individually  liable  for  the  obligations  of  the  associa- 

tion contracted  during  their  membership.  Burks  v.  Weast,  67 ‘Cal. 
App.  745.  751.  228  P.  5^1;  Webster  v.  San  Joaquin  Pruit  etc.  Ass'n, 
32  Cal.  App.  264,  162  P-  654,  7 C.J.S.,  Associations,  § 32,  pp. 
76-77;  V/rightington, Unincorporated  Associations,  etc.  secs.  12,  20, 
24.  But  the  liability  for  restitution  was  only  caused  by  the  execu- 
tion on  December  18,  1947.  and  only  those  who  vrere  members  of 
kadota  at  that  time  are  individually  liable.  In  case  of  dispute 
their  identity  will  have  to  be  established  by  the  court  below.” 
(Underscoring  added.) 

This  case  well  illustrates  the  handicaps  and  disadvantages  under  which 
an  unincorporated  osaoeiation  oporatoe.  Por  a general  discussion  of 
such  associations,  see  ”Legal  Phases  of  Cooperative  Associations,” 

PGA  3ul.  50.  page  293 • 

Under  the  law  of  California,  as  pointed  out  iii  the  case  under  discussion, 
a suit  may  be  maintained  against  an  unincorporated  association  in  the 
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name  of  the  association*  But  such  an  association  in  California  may  main- 
tain an  action  only- if  it  is  'Drought  in  the  name  of  all  the  memhers  of 
the  association,  and  in  the  absence  of  a statute  it  is  believed  that  this 
is  the  general  rule. 

The  members  of  the  association  in  the  instant  case  who  were  members  at 
the  time  the  property  of  the  plaintiffs  in  the  action  in  which  the  associ- 
ation obtained  a judgment  against  them  on  its  cross  complaint  was  seized, 
on  execution  were  held  to  be  liable  for  the  damages, suffered,  by  the 
plaintiffs.  In  general  the  liability  of  the  members  of  an  unincorporated 
association  is  the  same  as  that  of  partners.  See  Houghton  v.  Grimes, 

100  vt.  99,  135  A.  15.  ^ 

In  the  absence  of  a statute,  an  unincorporated  association  is  ordinarily 
incapable  as  an  organization  of  taking  or  holding  title  to  property,  . 
either  real  or  personal,  in  its  own  name.  See  Idaho  Apple  Growers 
Association  v.  Brown,  50  Idaho  3^1i  293  320,  5I  Idaho  5*+0»  7 2d. 

591.“''  / 

CBEBITOR  OR  STOCKHOLIER  - INTEREST  OR  DIVIIEEDS. 

In  the  case  of  Jordan  Company  v.  Allen , 85  Gupp.  437 > the  question  for 
decision  was  whether  disb\irsements  that  the  company  ha,d  made  on  so-called 
debenture  stock  were  dividends  or  interest.  The  cong)any  contended  .that 
they  were  interest,  and  hence  were  deductible  in  con5)uting  its  income 
taxes.  In  this  connection,  the  Court  said; 

*^The  sole  question  involved  in  this  case,  is  whether,  the  payments 

made  to  the  holders  of  the  Debenture  Stock  of  The  Jordan  Company  in 

1940.  1941.  194?.  194^  and  1944  were  in  fact  payments  of  interest  on 

outstanding  obligations  as  contended  by  the  taxpa:/er  or  dividends 
paid  on  invested  capital  as  determined  by  the  Commissioner.  If  the • 
payments  were  actually  interest,  tneyare  deductible  under  Section 
23(b)  of  the  Internal  Revenue  Code,  26  U.S.C.A  § 23(b).  On  the 
other  hand,  if  they  were  in,  fact  dividends,  they  are  not  deductible. 

"Generally  speaking,  those  securities  which  we  have  come  to  consider 
as  typical  stocks  and  typical  bonds  are  readily  distinguishable. 

But  with  the  increasing  complexity,  of  business  organization  has  come 
an  ever  growing  number  of  securities  which  fall  between  the  extremes 
represented  by  the  typical  stocks  and  bonds.  These  issues  have 
featxires  common  to  both  stocks  and  bonds  and  virtually  defy  positive 
classification."  (Underscoring  added.) 

In  holding  that  the  disbursements  made  on  accotint  of  the  debenture  stock 
v;ere  dividends  and  not  interest,  and  hence  that  the  amounts  thereof  were 
not  deductible  in  computing  the  income  taxes, of  the  company,  the  Court 
said  in  part; 

"In  general,  the  cases  hold  that  the  answer  depends  on  what  the  pay- 
ments in  fact  are.  As  decided  by  the  Eifth  Circuit  and  consistently 
followed  by  other  courts,  the  question  is  ' " not  what  the  payments 
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are  called,  "but  what  in  fact,  they  are and  that  if  the  evidence 
taken  ae  a whole  shows  a relation  of  debtor- and  creditor,  ’’the 
payments  made  on  account  of  that  relation,  will  he  interest,  no 
matter  how  called,  while  if  taken  a,s  a whole,  the  evidence  shows 
a stockholding  relation,  -the  payments  made  will  he  dividends, 
equally  no  matter  how  Called^”*  Commissioner  of  Internal  Revenue 
V.  J.  R.  Bray  Company,  5'  Cir.,  126  P.  2d  6l2,  6l3;  U.S.  v.  South 
Georgia  Hv/y  Co.,  5 Cir.,  IO7  P,  2d  3;  United  States  v.  Title 
Guarantee  & Trust  Co.,  6 Cir.,  I33  P.  2d  990.” 

’’Though  the  courts  have  refused  to  lay  down  a precise  formula  to 
he  applied,  they  have  repeatedly  set  forth  certain  factors  or 
criteria  which  they  considered  significant  in  arriving  at  the  true 
nature  of  the  securities  involved.  While  most  courts  stress  the 
same  factors,  no  one  has  been  relied  on  as  a determinative  factor. 
Those  usually  considered  include;  1.  Treatment  by  the  parties; 

2.  Maturity  date  and  right  to  enforce  collection;  3.  Rank  on 

dissolution;  Uniform  rate  of  interest  payable  or  income  nayahle 

only  out  of  profits;  5.  Participation  in  management  and  the  right 

to  vote . ” (Underscoring  added.) 

’’Pinally,  and  of  utmost  significance,  is  the  question  of  maturity 
date  and  the  right  to  enforce  payment  of  the  principal  sum  by  some 
appropriate  legal  remedy.  The  Pifth  Circuit  has  repeatedly  held 
that  the  existence  of  a fixed  ma-btirity  date  for  the  principal  sum, 
together  with  a right  to  enforce  payment  of  said  sum  as  a debt  in 
case  of  default,  is  the  most  significant,  if  not  the  essential 
feature  of  a debtor  and  creditor  as  opposed  to  a stockholder  rela- 
tionship. U.  S.  V.  South  Ga.  Ry.  Co.,  5 Cir.,  IO7  r.  2d  3*  This 
view  has  been  upheld  in  other  jurisdictions.  Jewel  Tea  Company  v. 

U.  S.‘,  2 Cir.,  90  P.  2d  451,  112  A.L.R.  182;  Commissioner  of  Internal 
Revenue  v.  H.  P.  Hood  & Sons,  Inc.,  1 Cir.,  l4l  P.  2d  467.-  As 
stated  by  the  Pourth  Circuit  in  Brown-Rogers-Dixson  Co.  v.  Commis- 
sioner of  Internal  Revenue,  122  P.  2d  347,  35C,  in  which  the  certifi- 
cate was  almost  identical  \irith  the  one  here  involved,  'it  has  been 
repeatedly  held  that  one  of  the  fundamental  characteristics  of  a 
debt  is  a definite  determinable  date  on  which  the  principal  falls 
due.'  In  the  Hood  case  [l4l  P.  2d  470],  cited  above,  the  court 
said  that  the  existence  of  a fixed  mat-urity  date  at  which  time  the 
holder  could  demand  -payment  regardless  of  net  earnings  was  'the 
essential,  feature  of  the  debtor-creditor  relation . ' 

"In  this  Case,  the  obligation  set  forth  in  the  debent-ore  stock 
certificate  clearly  had  no  maturity  date.  There  ims  no  time  set 
forth  in  the  certificate  or  prescribed  in  the  charter  or  by-laws 
at  which  the  holders  could  demand  payment  of  the  principal  sum. 

Ror  was  there  any  method  -provided  by  which  such  payment  co-uld  be 
forced.  As  was  said  by  Judge  Learned  Hand  in  the  Jewel  Tea  Case, 
supra  [90  P.  2d  453],  'there  was  no  time  fixed  when  the  holders 
could  demand  their  money;  they  were  at  the  mercy  of  the  company's 
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fortunes  a.nd  payment  was  merely  a way  of  distributing  profits. ' ^ 

(Underscoring  added.) 

As  pointed  out  in  the  foregoing  case,  the  question  of  whether  amounts 
paid  out  by  a taxpaying  corporation  are  dividends  or  are  interest  must 
he  determined  on  the  facts,  of  each  particular  case.  It  vro-old  appear 
from  the  decisions  of  the  covirts  to  date  that  it  would  he  an  xmusual 
case  indeed  in  which  disbursements  made  by  a corporation  would  he  held 
to  he  interest  if  the  security  on  account  of  which  they  were  paid  did 
not  haVe  a maturity  date.  In  other  words,  interest  is  paid  on  indebted- 
ness, and  a common,  if  not  a controlling,,  factor  in  determining  if 
indebtedness  exists  is  whether  the  security  in  question  has  a fixed 
maturity  date.  If  the  security  does  not  have  a maturity  date,  it 
strongly  suggests  that  it  is  in  the  nature  of  stock  and  not  indebtedness. 

Agricultural  cooperative  associations  issue  certificates  of  indebtedness 
and  forms  of  certificates  other  than  certificates  of  stock.  In  the  case 
of  a nonexempt  association,  the  rules  for  determining  if  disbursements 
made  by  an  association  are  in  the  nature  of  interest  or  in  the  nature  of 
dividends  are  the  same  rules  that  are  applicable  in  the  case  of  an  ordinary 
corporation.  Of  course,  if  disbursements  are  dividends ,.  they  mast  be 
restricted  in  amount  if  the  association  is  to  be  eligible  for  exemption. 

The  foregoing  case  and  others,  that  are  similar  in  principle  emphasize 
that  a corporation,  cooperative  or  otherwise,  may  have . capital,  without 
the  capital  being  evidenced  by  certifica.tes  of  stock.  Of  course,  the 
common  and  usual  way  in  the  case  of  astock  cooperative  is  to  have  its  capital 
evidenced  by  certificates  of  stock,  but  this  is  not  the  only  way  by 
which  capital  may  be  evidenced;  or  to  put  the  matter  some whs.t  differently, 
the  fact  that  certain  money  in  the  hands  of  a corporation  is  not  evi.-? 
denced  by  certificates  of  stock  is  not  conclusive  on  the  ouestion  of 
v/hether  the  money  in  question  is  or  is  not  capital.  Tor  instance,  paid- 
in  surplus  is,  under  the  regulations  of  the  Bureau  of  Internal  Revenue  specifi- 
cally treated  as  capital.  (See  section  19.22(a)-17  of  Regulations  IO3 
issued  by  the  Bureau  of  Internal  Revenue.) 

COOPERATIVE  AFARTi^rElTT  HOUSE 

In  the  case  of  Q-lennon  v.  Butler,  66  A.  2d  51S»  appeared  tha,t  the 
Westmoreland  Cooperative  Association  was  incorporated  under  the  Coopera- 
tive Association  Act  for  the  District  of  Columbia; (District  of  Columbia 
Code  19^0,  Title  29*  Section  201,  et  seq. ) and  purchased  an  apartment 
house.  The  plaintiff  ’’purchased”  an  apartment  from  the  cooperative 
association  and  then  filed  an  eviction  suit  against  the  occupant  of 
the  apartment  in  order  that  he  might  obtain  possession  thereof.  The 
Municipal  Court  of  Appeals  for  the  District  of  Columbia,  reaffirmed  its 
prior  holding  that  one  who  had  ”p\irchased’’  an  apartment  in  a cooperative 
apartment  house,  through  becoming  a member  of  the  cooperative  associa- 
tion and  meeting  the  other  usual  requirements,  had  the  status  of  a land- 
lord or  owner  for  the  purpose  of  maintaining  an  eviction  action.  One 
of  the  contentions  of  the  defendant  was  that  the  cooperative  association 
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was  not  ehtitl.ed  as  a corjporation  to  raanage  and  operate  real  estate  in 
the  District  of  Colum’oia.  In  answering  this  argament , the  Court  said; 

’’Appellant’s  first  contention  is  that  the  Westmoreland  Cooperative 
Association  as  a corporation  cannot  , for  the  sole  puriX)se  of  man- 
aging and  operating,  own  real  estate  in  the  District  of  Oolumhia. 
This  arg-ument  must  fail.  The  Cooperative  Associations  ' Chapter  of 
our  Code  authorizes  such  organizations  ’ to  engage  in  pny  one  or 
. lawful  mode  or  modes  of  acquiring.  * * * onerating.  * * * 
exchanging,  or  distributing  any  type  or  types -of  property  ^ * * for 
the  primary  and  mutual  “benefit  of  the  patrons  of  the  association. 

* * * as  ultimate  consumers.’  They  are  specifically  authorized 
’to  acquire,  own,  holdj  sell,  lease,  pledge,  mortgage,  or  otherwise 
dispose  of  any  property  incident  to  its  purposes  ?ind  activities.' 

And  a later  section  provides  that  no  law  conflicting  or  inconsis- 
tent with  the  provisions  of  the  particular  chapter  is  to  he  con- 
strued as  applicable  to  these  cooperative  associations. 

"This  argument  must  fail  for  the  additional  reason  tha.t  it  is  a 
collateral  attack  upon  the  creation  and  existence  of  the  coopera- 
t i ve , and  such  alleged  want  of  capaci ty  ’ to  own  and  dis  -iose  of 

real  estate  can  only  he  asserted  by  the  State.’ It  cannot  be 

asserted  by  panties  to  a private  dispute . ’’  (Underscoring  added. ) 

As  shovm  in  the  foregoing  quotation,  the  Cooperative  Association  Act  of 
the  District  of  Columbia  specifically  authorized  the  o\imership  by  a 
cooperative  association  of  any  type  of  property  "for  the  priraa.ry  and 
mutual  benefit  of  the  patrons  of  the ■ association  ...  as  ultimate  con- 
s^omers."  In  other  words,  the  so-called  purchasers  of  the  apartments 
were  treated  and  regarded  as  ultimate  consumers. 

CONTRACTS  MADE  3Y  ACEITTS 

In  the  case  of  Lee_v.  Melvin . et  al.,  decided  by  the  Supreme  Court  of 
Florida,  40  So.  2d  S37  * the  following  self-explanatory  sta.tements  of 
law  are  made: 

"’When  plaintiff  in  a civil  action  seeks  to  recover  upon  a con- 
tract alleged  by  him  to  have  been  made  with  the  defendant  through 
the  latter's  agent,  the  burden  of  proof  is  upon  plaintiff  to  show 
the  authority  of  the  agent  for  making  the  contract.'  Foye  .Tie  & 
Timber  Co.  v.  Jackson,  Fla.  97»  97  So.  517- 

"'One  seeking  to  hold  corporation  liable  on  officer's  or  agent's 
act  or  contract  has  burden  to  show  authorization  or  ratification. ’ 
E.  0.  Painter  Fertilizer . Co . v.  Boyd,  93  Fla^  354,  ll4  So.  444.  . 

" ’ The  burden  rests  on  one  who _ seeks  ^o _^ld  a corporation  liable 
..PX  .QX  a contract,  of  an  officer  or  agent  to  show  that 
act  or  execution  of  con tract  was  duly  authorized  or  that  it  was 
properly  ratified. ' Vassar  v.  Smith,  134  Fla.  346,  le3  So.  705*” 

( Under  s co  r ing  adde  d . ) 
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In  any  instance  in  which  a cooperative  association  contracts  v;ith  a 
third  person,  and  the  contract  of  that  person  is  signed  oy  an  agent, 
the  cooperative  association  sho\ild  he  in  a position  to  establish  that 
the  agent  was  authorized  to  act  for  and  on  behalf  of  the  corporation  or 
person  for  whom  he  purported  to  act.  If  the  so-called  agent  was  not 
authorized  to  act,  and  the  person  or  corporation  for  vdiom  he  attempted 
to  act  did  no^  later  in  some  way  ratify  the  contract,  then  the  coopera- 
tive association  woxild  be  unable  legally  to  enforce  the  contract. 
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